I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PHONG DUONG and THUY TH BUI : ClVIL ACTION
Plaintiffs

V.
TELFORD BOROUGH and POLI CE

OFFI CER DANI EL FOX :
Def endants NO. 03-2985

VEMORANDUM AND ORDER

McLaughlin, J. June 24, 2004

This case arises out of the shooting of Phong Duong by
O ficer Daniel Fox. The shooting occurred after O ficer Fox
entered M. Duong’ s residence in response to a call that three
suspi cious nmales were near the plaintiff’'s hone. The Court
granted the defendants’ notion to dism ss certain counts of the
conpl ai nt on Septenber 22, 2003. The defendants have now noved
for summary judgnment on the one remaining claimunder 42 U S.C. 8§
1983: that Oficer Fox and the Tel ford Borough violated M.

Duong’ s Fourth Amendnent rights.! The Court held a hearing on

! The plaintiff also has clains under 42 U.S.C. § 1981 agai nst

O ficer Fox and Tel ford Borough and for intentional infliction of

enotional distress against Oficer Fox. H's wife, Thuy Thi Bu

has a claimagainst Oficer Fox for |oss of consortium At oral

argunent, the plaintiff conceded that he did not have a claimfor
(continued...)



June 16, 2004. The Court will deny the notion in part and grant

it in part.

Facts

The facts in this case are as follows. The disputed
facts involve the plaintiff’s position at the tinme of the
shoot i ng.

On the nmorning of May 10, 2001, Oficer Fox was at the
Tel ford Borough police station. He received a dispatch for a
report of suspicious persons. He proceeded to the location in
his patrol car. He spoke to a neighbor. She stated that she saw
t hree suspicious Asian males sitting on a |lawm and that the mal es
had gone into a tan house. Defs.’” Mdt. For Summ J. (hereinafter
“Defs.” Mot.”), Ex. A at 70.

O ficer Fox |ocated the house, because the screen door
was open. He could hear shouting and hollering frominside of

the house. He opened the door and saw the resident nmale on his

(...continued)

intentional infliction of enotional distress or a claimunder 42
US C 8§ 1981. Summary judgnment is granted as to these cl ains.
Thuy Thi Bui’s claimfor |oss of consortium under Pennsylvani a

| aw derives only fromthe other spouse’ s recovery in tort. See,
e.qg., Szydlowski v. Gty of Philadelphia, 134 F. Supp. 2d 636
(E.D. Pa. 2001); Danas v. Chapnan Ford Sales, Inc., 120 F. Supp.
2d 478, 489 (E.D. Pa. 2000); Quitnmeyer v. Southeastern

Pennsyl vania Transit Auth., 740 F. Supp. 363, 370 (E.D. Pa.
1990). Summary judgnent, therefore, is also granted as to this
claim




back and an Asian nmale on top of him There were three other
Asian males in the honme. A female was standing near the steps.
The officer called for backup. Al of the males then ran to the
back of the hone. At this point, the officer believed that he
had wal ked in on a violent donestic dispute, and he did not know
which mal e was the honeowner. In reality, the three Asian nal es
had entered the plaintiffs’ residence in order to rob them?
Defs.” Mot., Ex. A at 70-71

M . Duong chased the other nen to the back of the house
with a knife in his hand. He testified that he chased the nen to
prevent the intruders from escaping his house through the back
door. Oficer Fox followed them Oficer Fox believes that he
unhol stered his weapon as he was following the males. Oficer
Fox stated that he yelled “Police, stop.” The officer saw that
the plaintiff had a knife in his right hand. He recalls telling
the plaintiff to drop the knife. However, the plaintiff
testified that he did not see Oficer Fox or hear anything from
hi m before he was shot. Defs.” Mt., Ex. B at 35, 40; Ex. C at

17.

2 Before OFficer Fox entered the home, one of the three nen had

pl aced a gun to M. Duong s head and demanded noney. Anot her man
had held two knives to his wife’s head. M. Duong had managed to
pi ck up one of the knives. Defs.” Mt., Ex. A at 17-19, 49-51;
Pls.” Resp., Ex. C



At this time, there was shouting and scream ng. M.
Duong then heard his wfe say in Vietnanmese that the police were
there and to sit down. Defs.” Mt., Ex. A at 54; Ex. B at 36,
42.

M. Duong’s position and novenents at this point in
time are disputed by the parties. According to the plaintiff’s
expert report, M. Duong was thirteen feet away from O ficer Fox
when O ficer Fox shot himin the arm This report is based on
exam nation of the crine scene and interviews with the
plaintiffs. Pls.” Resp. to Defs.” Mdt. (hereinafter “Pls.’
Resp.”), Ex. Cat 3-4. The plaintiff’s oldest child, who was not
present during the incident, neasured the di stance between the
bull et holes to where the police were standing, based on Thuy Thi
Bui s description. He neasured the distance to be ten feet.
Defs.” Mot., Ex. B at 56

Oficer Fox testified that he thought he was going to
be attacked, so he fired his weapon. He stated that M. Duong
turned toward hi mand began wal king toward himand | owering his
body posture when he fired his weapon. Oficer Fox did not aim
at M. Duong’s arm He did not aimor point the gun at all. He
described the shooting as a reflex action. Everything happened
within a blink of an eye, and the officer did not go through a
del i berate thought process. He was “scared to death.” Defs.’

Mt., Ex. Aat 71, Ex. Cat 17, 19.



According to M. Duong, however, the police officer
shot him as soon as he sat down. He denonstrated his sitting
position at his deposition. The |awers described it as sitting
with his knees bent as far as he can go down with his buttocks
resting on the back of his shoes. He had the knife in his right
hand. He was hol ding the knife away fromhis body in the
direction of the three nen. He was pointing the knife to the
wall on his right, away fromthe O ficer. The knife was about
six inches long. Defs.” Mdt., Ex. B at 43-44; Pls.’ Resp., Ex.

C.

According to the plaintiff's expert, the evidence shows
that the bullet passed through M. Duong’'s right arm which was
outstretched, pointing toward the right wall, and away from
Oficer Fox. The bullet then entered the dining roomhutch. The
expert also opined that the scenario at the Duong residence was
simlar to a scenario outlined in the Telford Borough Police
Departnent’s Policy and Procedures Manual. According to this
scenario, an officer is not justified in using deadly force
agai nst a suspect with a small knife on the far side of the room
as the officer’s life is not in jeopardy in such a situation.
Pls.” Resp., Ex. C

When O ficer Fox shot M. Duong in the upper right arm

M. Duong fell to the floor and dropped the knife. He then told

Oficer Fox that he was the honeowner. O ficer Fox called for an



anbul ance and held the other three males at gunpoint until backup
arrived. M. Duong was taken to the hospital and the other nen

wer e arrested. Defs.” Mot., Ex. C at 18, 25.

1. Analysis

In their notion for summary judgnent, the defendants
argue that Oficer Fox is entitled to qualified imunity.

There are two steps a Court nust follow in determ ning
whet her an officer is entitled to qualified imunity in an
excessive force case. First, the Court nust determ ne whether the
defendant’s actions, viewed in the |light nost favorable to the
plaintiff, violated a constitutional right. |[If the plaintiff’s
all egations do make out a violation, the Court nust then
determ ne “whether it would be clear to a reasonable officer that
hi s conduct was unlawful in the situation he confronted.”

Saucier v. Katz, 533 U S. 194, 200-207 (2001); Curley v. Klem

298 F.3d 271, 277 (3d Cir. 2002).
To state a claimfor excessive force under the Fourth

Amendnent, the plaintiff nust show that a seizure occurred and

that it was unreasonable. |In considering whether a seizure was
reasonabl e, the court nmust judge fromthe “perspective of a
reasonabl e officer on the scene,” rather than with the perfect

vi sion of hindsight. The reasonableness inquiry is an objective

inquiry — the question is whether an officer’s actions were



obj ectively reasonable in light of the facts and circunstances
confronting the officer. It does not depend on the officer’s
intent or notivation. The determnation is based on the totality
of the circunstances, which includes: 1) whether the suspect
posed an imedi ate threat to the safety of the officer or others;
2) whether the suspect was actively resisting arrest; and 3) the
severity of the crinme at issue. 1d. at 279 (citations omtted).
A court may al so consider the possibility that the
persons subject to the police action are dangerous, the |ength of
the action, whether the action takes place in the context of
effecting an arrest, the possibility that the suspect may be
armed, and the nunber of persons wth whomthe police officers

must contend at one tine. Kopec v. Tate, 361 F.3d 772, 777 (3d

Cir. 2004) (citations omtted).

The facts here, viewed in a light nost favorable to the
plaintiff, are sufficient to support the claimthat the shooting
of M. Duong constituted an unreasonabl e seizure in violation of
the plaintiff’'s Fourth Arendnent rights. The Court recognizes
the high pressure inherent in the quickly evolving events that
O ficer Fox encountered in the Duong residence. The disputed

facts, however, directly relate to whether M. Duong posed an

i medi ate threat to the safety of the officer. See Curley, 298

F.3d at 280.



According to the plaintiff’'s facts, the plaintiff was
in asitting position thirteen feet away fromthe officer, with
the knife pointed away fromthe officer. The officer did not
give a comand to drop the knife. The officer, hinself,
testified that he did not engage in any deliberative thought
process before shooting and fired his weapon as a reflex action.
These facts are sufficient to support the claimthat Oficer
Fox’ s shooting violated M. Duong’s rights under the Fourth
Amendnent . °

Wth respect to the second qualified inmunity inquiry,
t he Court nust ask whether the violation of the constitutional
right was clearly established, or in other words, whether a
reasonabl e of fi cer would have known that his conduct was in
viol ation of the Fourth Amendnent in the situation he confronted.
Id. The concern of this inquiry is to acknow edge t hat
reasonabl e m stakes can be made as to the | egal constraints on

police conduct. Saucier, 533 U S. at 205.

3 In addition, Oficer Fox believed that he had wal ked into a

vi ol ent donestic dispute. Oficer Fox had received a report of
suspi ci ous persons from di spatch and knew t hat three nal es had
entered the house together. It is unclear why Oficer Fox
bel i eved that he had encountered a donestic dispute rather than a
robbery or sonme other crinme. Both hone robberies and donestic
di sturbances, however, potentially involve persons committing a
crime and those in need of police protection. According to the
plaintiff, Oficer Fox shot himwhen he was sitting in a
surrendering position with the knife pointed away fromthe
officer. This shooting is |ess reasonable under the totality of
t hese circunstances, in which Oficer Fox was confronted wth
bot h potential suspects and innocent bystanders, than in
situations involving only potential suspects.

- 8-



The disputed issues of material fact with regard to M.
Duong’ s position and novenent at the tine of the shooting nust be
resolved by a jury before a court can determ ne whether it would
have been clear to a reasonable officer that Oficer Fox's

conduct was unlawful. See Curley, 298 F.3d at 283. Oficer Fox

confronted a situation which, under the plaintiff’s account,
involved a man sitting thirteen feet away with a knife pointing
away fromthe officer. The officer then shot M. Duong w thout
thinking. The Court cannot find that Oficer Fox can prevail at
this stage before these disputed facts are resol ved.

The plaintiff’s claimfor municipal liability under §
1983, however, cannot survive summary judgnment. A nunicipality
is liable under § 1983 when the alleged constitutional violation

resulted froma nunicipal customor policy. Mnell v. Dept. of

Soc. Servs., 436 U. S. 658, 694-95 (1978). A plaintiff nust

identify the challenged policy and show a causal |ink between the

execution of its policy and the injury. Losch v. Borough of

Par kesburg, 736 F.2d 903, 910 (3d Cir. 1984).

The plaintiff alleges that Telford Borough failed to
provi de proper training to Oficer Fox and was negligent in
having only one officer on duty. The plaintiffs have not
produced any evidence that Telford Borough failed to provide
proper training to Oficer Fox. They have al so not produced
evi dence that either of these alleged practices caused the

i njury.



An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PHONG DUONG and THUY THI BUI, : ClVIL ACTI ON
Plaintiffs :
V.
TELFORD BOROUGH, et al ., :
Def endant s : NO. 03-2985

ORDER

AND NOW this 24th day of June, 2004, upon
consi deration of the defendants’ Mdtion for Summary Judgnent
(Docket No. 10), IT IS HEREBY ORDERED that the notion is GRANTED
in part and DENIED in part for the reasons set forth in a
menor andum of today’ s date as foll ows:

1. The notion is GRANTED with respect to the clains
for intentional infliction of enotional distress, |oss of
consortium clainms under 42 U.S.C. § 1981, and the clai munder 42
U S.C. 8§ 1983 against Telford Borough.

2. The notion is DENNED with respect to the claim

under 42 U. S.C. 8§ 1983 against Oficer Fox.

BY THE COURT:

MARY A. McLAUGHLI N, J.



